The ____________________________ent Plan:  effect of the pension protection act of 2006

              EFFECT OF THE PENSION PROTECTION ACT OF 2006

I. Provisions directly affecting the Plan’s Documents and Administration:

	Provisions
	Current Law
	Pension Protection Act
	Effective Date

	Distributions to Active Duty Reservists 


	· 10-percent early withdrawal penalty tax is applied to amounts distributed prior to 59.5, death, or disability.
	· Penalty-free distribution of elective deferrals to active reservists called up between 9/11/01 and 12/31/07 (for 180 days).

· Distribution received over 2 years may be re-contributed to IRA.


	8/17/06

	Rollovers by Non-spouse Beneficiaries 


	· The spouse of a deceased participant may directly rollover to an IRA.

· Non-spouse beneficiaries may not make such rollover to IRA. 
	· Non-spouse beneficiaries may directly rollover amounts to an IRA.

· No additional contributions can be directed to the IRA.
· Treated as “Inherited IRA” for Minimum Distribution Rules, i.e., must follow distribution election of participant.
	1/1/2007

	Distribution notice and Consent Period 
	· Notice of distribution required at least 30 days and no more than 90 days prior to a distribution.
	· Notice of distribution required at least 30 days and no more than 180 days prior to a distribution.
	1/1/2007

	Rollover of After-Tax Amounts 


	· After-tax amounts can be directly rolled over to the same plan type or to an IRA only. The receiving plan separately accounts for the rollover amounts.
	· After-tax amounts can be directly rolled over to a qualified plan, IRA or 403(b) tax sheltered annuity. The receiving plan separately accounts for the rollover amounts.


	1/1/2007

	Default Investment Options / Mapping
	· Plan’s “default” investment option and any funds “mapped” without participant consent do not have 404(c) protection.
	· Plan’s “default” investment option, and any funds “mapped” without participant consent would have 404(c) protection., subject to regulations to be drafted by the DOL.
	Default: 1/1/2007 Mapping: 1/1/2008

	Plan Amendments
	· Discretionary plan amendments must be made by the end of the plan year.
· Required amendments by the end of the tax filing deadline for the plan year for which they are first effective.


	· All changes to comply with PPA can be included in a Plan amendment adopted by 12/31/09.

	12/31/2009


II. Optional Provisions:

	Provisions
	Current Law
	Pension Protection Act
	Effective Date

	Expansion of the Hardship Rules 
	· Events affecting only the participant, the participant’s spouse or dependent were eligible for Hardship.
	· Events affecting only the participant, the participant’s spouse or dependent were eligible for hardship is expanded to include events affecting participant’s beneficiary even if not a spouse or dependent.
	Regs to be issued by 2/17/07

	Direct Rollovers to Roth IRAs 


	· Distributions from qualified plans cannot be directly rolled over to a Roth IRA.  Rollover must be made to a traditional IRA first (as a conduit).


	· Distributions from qualified plans can be directly rolled over to a Roth IRA.  (Avoid 10% early withdrawal tax, if under 59 ½.)
· Need to meet Roth rollovers rules, i.e., pay taxes on distribution and subject to $100,000 AGI.
	1/1/2008


III. Provisions directly affecting Auto Enrollment
	Provisions
	Current Law
	Pension Protection Act
	Effective Date

	Preemption of State Law 
	· Various state laws may restrict enrollment, unless affirmative or written authorization for payroll deductions. 
	· ERISA preemption of state wage laws provided annual auto-enroll notice given to eligible employees.
	8/17/2006

	Eligible Automatic Contribution Arrangement
	· No Provision


	· If decision is made to auto enroll employees and comply with notice and investment default requirements, you obtain: Unwinding Automatic Contributions  Excess Contributions provisions.
	

	Notice Requirement
	· Not clear if required by the IRS but examples given by IRS indicate  they anticipate an annual notice.
· 30 days but not more than 90 days before the beginning of the plan year.
	· The notice must explain: 

· Participant’s right to elect not to participate or to at a different percentage. 

· How contributions will be invested if no investment election.  

· Participant must be given reasonable time after receipt of notice to make election to contrib. & investments. 


	1/1/2008

	Unwinding Automatic Contributions
	· No provision.


	· Within 90 days of first auto-enrolled deferral, EE can elect (one time) to withdraw account without 10% penalty.

· Non-discrimination rules & contribution limits on elective deferrals do not apply to amounts returned.

· Amounts taxable when distributed.

· Any related match will be forfeited.
	1/1/2008

	Excess Contributions
	· 10% tax imposed on corrective distributions from failed ADP or ACP tests that are not returned within 2 ½ months after the close of the plan year.

· Generally, taxed in the prior year if returned within 2 ½ months (unless the amount is less than $100, in which case, it is taxed currently).   After 2 ½ months taxed in the current year. 

	· 10% excise tax is imposed on corrective distributions from failed ADP or ACP tests that are not returned within 6 months after the close of the plan year.

· Taxed in the current year.


	1/1/2008

	Qualified Automatic Contribution Arrangement 
	· A safe harbor available if the plan sponsor makes either “safe harbor non-elective contributions” or “safe harbor matching contributions”.  Notice requirement applies.
· 401(k) safe harbor plan’s non-elective contributions & matching contributions would automatically meet top-heavy rules.
	· If notice and default investment criteria described above as well as the additional conditions described below are satisfied, a 401(k) plan with a “qualified automatic contribution arrangement” automatically meet the: 

· Actual deferral percentage (“ADP”) test.

· Actual contribution percentage (“ACP”) test.

· Top-heavy rules.
	

	Notice Requirement
	· 30 days but not more than 90 days before the beginning of the plan year.
	· 30 days but not more than 90 days before the beginning of the plan year.
· The notice must explain: 

· Participant’s right to elect not to participate or to at a different percentage. 

· How contributions will be invested if no investment election.  

· Participant must be given reasonable time after receipt of notice to make election to contrib. & investments. 


	1/1/2008

	Elective Contribution Amount
	· IRS informally approved of a “negative election” that automatically increases the rate of elective deferrals. 
· But not required for current ADP/ACP Safe Harbor.
	· Elective contribution capped at 10% of comp., but not less than:

· 3% of compensation for the first plan year in which the deemed contribution election applies to the participant;

· 4% of compensation for the second plan year;

· 5% of compensation for the third plan year; and

· 6% of compensation thereafter.
	1/1/2008

	Contribution Requirements
	· Matching contributions on behalf of all non-highly compensated employees (“NHCEs”) equal to: 

· 100 percent of the employee’s elective deferral up to 3 percent of compensation and

· 50 percent of the employee’s elective deferral from 3 to 5 percent of compensation.

· May make a non-elective of at least 3% of compensation on behalf of all NHCEs. 
	· Matching contributions on behalf of all non-highly compensated employees (“NHCEs”) equal to: 

· 100 percent of elective contributions up to 1 percent of compensation, and 

· 50 percent of their elective contributions greater than 1 up to 6 percent of compensation.
· May make a non-elective of at least 3% of compensation on behalf of all NHCEs.
	1/1/2008

	Vesting Requirement
	· Safe harbor contributions must be 100 percent vested at all times.
	· Safe harbor contributions must 100% vest matching or non-elective after completing 2 years of service.
	1/1/2008

	Distributions of Safe Harbor contribution
	· Not available for hardship withdrawals nor for withdrawal prior to age 59 ½. 
	· Not available for hardship withdrawals nor for withdrawal prior to age 59 ½.
	1/1/2008


IV. Other Provisions:
	Provisions
	Current Law
	Pension Protection Act
	Effective Date

	EGTRRA Permanence 


	· The Economic Growth Tax Relief Reconciliation Act of 2001 (“EGTRRA”) scheduled to sunset on December 31, 2010.
	· Changes made by EGTRRA are made permanent.
	8/17/2006

	Accelerated Vesting 


	· Employer contributions (other than matching contributions) must vest at least as quickly as under a 5-year cliff or 7-year graded vesting schedule.

· Matching contributions must vest under 3-year cliff or 6-year graded schedule.
	· All employer contributions must vest at least as quickly as under a 3-year cliff or 6-year graded vesting schedule.

· Can apply new schedule to prospective contributions and prior contributions vest under old schedule.
	1/1/2007

	Benefit Statements 


	· Statements provided at least annually or upon request.
	· Statement provided annually to participants who do not self-direct investments.
· Statements provided at least quarterly to participants who do self-direct investments. 
· Must include accrued or vested benefits, value of investments, importance of diversification and direction to DOL’s web site.

· May be written or electronic form.
	1/1/2007

	Diversification Requirements involving Employer Securities


	· ESOP Participants age 55 with 10 years of participation are permitted to diversify.
	· Non-ESOP Elective deferrals and after-tax must be permitted to diversify at all times.
· All Employer contributions invested in Employer Stock must be eligible for diversification after 3 years of service. 
· Transition rule for amounts acquired before the first year new rules apply.  

· Notice at least 30 days before eligible to diversify.
	1/1/2007

	Safest Available Annuities 
	· DC plans are held to the same standards of “Safest Available Annuity” as required of DB plans.  
	· DC plan will not be held to the Safest Available Annuity standards - clarifying that the selection of an annuity contract as an optional form of distribution from a DC plan is not subject to the “safest available annuity” standard, but would be subject to other applicable fiduciary standards.

· Clarification needed by DOL due 8/16/07. 
	8/17/2006

	Joint and Survivor Distributions
	· Money Purchase, Target Benefit or Profit Sharing plan subject to QJSA rules must provide benefits in the form of qualified joint and survivor annuity.
	· If survivor annuity is less than 75% of the annuity payable during the joint lives of the participant and spouse, percentage is 75% of the annuity payable during their joint lives.

· If survivor annuity is greater than 75% of the annuity payable during the joint lives of the participant and spouse, percentage is 50% of the annuity payable during their joint lives.
	

	Gap Period Earnings
	· Corrective distributions from a failed ADP or ACP test need to include earnings from end of plan year to date of distribution.
· New feature effective for plan years beginning on or after 1/1/06.
	· Corrective distributions from a failed ADP or ACP test no longer need to include earnings from end of plan year to date of distribution. 

· Gap period earnings only apply for 2 plan years.
	1/1/2008

	Investment Advice
	· Investment advice for a fee is a Fiduciary act and must be prudently selected and monitored the advisor.  
	· Establishes a prohibited transaction exemption for “eligible investment advice arrangements.” 
	Within 2 years


Information in this memo is provided as general guidance on the subjects covered and may not be relied upon as tax or legal advice.  Any tax or legal issues should be reviewed by legal counsel or a tax advisor.

Prudential Retirement and Prudential Financial are service marks of The Prudential Insurance Company of America, Newark, NJ and its affiliates.  Prudential Retirement is a Prudential Financial business.

For Plan Sponsor and Consultant use only
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